
STATE OF NEW YORK
STATE TAX COMMISS]ON

In the Matter of the pet i t ion

o f

trril l iam Mifsud

dlb/a Seven Corners l iquor Store

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa1es & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  9 /1 /72-8 /31 / lS .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Determinat ion by mai l

upon Wil l iam Mifsud, d/b/a Seven Corners Liquor Store, the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Wi l l iam Mi fsud
d/b/a Seven Corners Liguor Store
55 Sunset Ct.
Haworth, NJ 0764I

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner

and that the address set forth on said wrapper is the known address

pet i t ioner .

Sworn to before me this

2nd day of January, 1980.

i n a

of the

herein

of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 2, 1980

Wil l iam Mifsud
d/b/a Seven Corners l iquor Store
55 SunseL Ct .
Haworth, NJ 0764I

Dear  Mr .  Mi fsud :

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revie$/ at the administrative level.
Pursuant to sect ion(s) 1133 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision mav be addressed Lo:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive



Appl icant,  Wil l iam Mifsud d/b/a Seven Corners l iquor Store, 55 Sunset

Court  Haworth, New Jersey 07647, f i led an appl icat ion for revision of a deter-

minat ion or for refund of sales and use taxes under Art ic les 28 and 29 of t -he

Tax law for the period September 1, 1972 through August 31, 7975 (Fi Ie No.

1 5 0 1 4 )  .

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

WILLIAM MIFSUD d/b/a
SEVEN CORNERS TIQUOR SToRE

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period September 1, 1972 through
A u g u s t  3 1 ,  L 9 7 5 .

A smal l  c laims hearing was held before

at the off ices of the State Tax Comrnission,

New York ,  on  January  9 ,  L979 a t  9 :30  A.M.

Sales Tax Bureau appeared by Peter Crotty,

c o u n s e l ) .

DETERMINATION

Raymond J. Siegel,  Hearing 0ff icer,

Two World Trade Center,  New Yorh,

Appl icant appeared pro se. The

Esq.  (Abraham Schwar tz ,  Esq. ,  o f

Avenue,

tax

ISSUES

I. Whether appl icantrs tax l iabi l i ty is l imited to the amount stated on

the Consent to Fixing of Tax Not Previously Determined and Assessed.

I I .  Whether appl icant col lect.ed sales tax on the sales of wine and l iquor

made for the period September 1, L972 t 'h 'xough August 31, 7975.

FINDINGS OF FACT

1. Appl icant operated a retai l  wine and l iquor store at 7 Greene

Brooklyn, New York, and f i led New York State and local sales and use

returns for the period September 1, 7972 Lhrough August 31, 7975.
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2. 0n September 16, L975, appl icant executed a consent extending the

per iod  o f  l im i ta t ion  fo r  assessment  o f  sa les  and use taxes  fo r  the  tax  per iod

September 1, 7972 through August 31, 1975 to and including December 20, L976,

3 .  0n  March  15 ,  1976,  as  a  resu l t  o f  an  aud i t ,  the  Aud i t -D iv is ion  issued

a Notice of Determinat ion and Demand for Payment of Sales and Use Taxes Due

aga ins t  app l i can t  Wi l l iam Mi fsud fo r  add i t iona l  tax  due o f  $3r776.61 ,  pena l ty

a n d  i n t e r e s t  o f  $ 1 , 3 7 5 . 3 1 ,  f o r  a  t o t a l  o f  $ 5 r 7 5 I . 9 2 .  S a i d  n o t i c e  w a s  r e d u c e d

by a payment received from applicant in the amount ot $444.2I to an amount due

o f  $ 4 , 7 0 7 . 7 1 .

4. 0n audit ,  the Audit  Divis ion anaLyzed the purchases made by appl icant

during the test month August,  7975 and found EhaL 27.3 percent of the purchases

was for winel the remainder was considered l iquor purchases. The auditor then

performed a markup test for October, 7975 and found the markup on wine and

l iquor  to  be  50 .09  percent  and 14 .68  percent ,  respec t ive ly .  The percentages

were appl ied to the purchases made by appl icant for the audit  per iod to arr ive

at adjusted taxable sales. The taxable sales that were reported were deducted

to  a r r i ve  a t  add i t iona l  taxab le  sa les  o f  $51347.24 .  The tax  ra te  was then

appl ied and tax due of $394.27 determined. Appl icant agreed to the audit

f indings, s igned a Consent to Fixing of Tax Not Previously Determined and

Assessed, and paid the tax due plus simple interest for a total  payment of

$444.2 r .

0n the supervisorts review of the auditor 's report ,  i t  was determined

that an error had been made in audit .  The auditor in preparing the markup

test determined, based on information suppl ied by appl icant,  that Lhe sales

tax  was inc luded in  app l i can t rs  sa les  pr ice  o f  w ine  and l iquor .  As  a  resu l t

of  this error,  Lhe audit  was not accepted by the supervisor and the auditor

was directed to recompute the markup test.  As a result ,  the markup for wines
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and l iquors was found to be 62.1 percent and 23.85 percent respect ively and

add i t iona l  tax  o f  93 ,776.61  found to  be  due.

5 - Applicant contends that when he signed the Consent to Fixing of Tax

Not Previously Determined and Assessed at the conclusion of the audit ,  his tax

l iabi l i ty was f ixed at $444.2I.  He further contends that considerat ion should

be given to the fact that the pr ice tag on each bott le of wine and l iquor

included the sales tax.

6. The sales tax form, Consent to Fixing of Tax Not Previously Determined

and Assessed, states that the forn is "subject to the approval of  the State

Tax Commission".

7. During the period in issue, the appl icant aff ixed a pr ice tag to each

bott le of wine and l iquor offered for sale. The pr ice tag stated one sel l ing

price. There was no indicat ion that the sales tax was included in the stated

se l l ing  pr ice .

B. Appl icant offered no documentary evidence to show that the sales tax

was separately stated, that the sales tax was included in the sel l ing pr ice or

that sales tax was col lected from the customer.

C0NCLUSI0NS 0F tAhl

A. That pursuant to sect ion 1138(c) of the Tax Law, a person required to

col lect the tax is ent i t led to have a tax f inal ly and irrevocably f ixed by

filing with the Tax Commission a signed statement in such form as the Tax

Commission shal l  prescr i-be. The signed Consent to Fixing of Tax Not Previously

Determined and Assessed submitted by appl icant was rejected by the Audit

D iv is ion  per  F ind ing  o f  Fac t  "4 ' r ;  tha t  accord ing ly ,  app l i can t ' s  tax  was no t

f ixed at the amount stated on the consent.

B. That pursuant to 20 NYCRR 525.6, ent i t led Absorpt ion of Tax Prohibi ted,

no person required to col lect the sales or use tax shal l  state, advert ise or



- 4 -

hold out to any purchaser,  to any other person or to the publ ic in general ,  in

any manner, direct ly or indirect ly,  that he is not charging the customer the

tax, that he wi l l  pay the tax, that the tax wi l l  not be separaLely charged and

stat.ed to the customer or that the tax wi l l  be refunded to the customer; and

that accordingly,  the Audit  Divis ion properly and correct ly determined Lhat

appl icant had not col lected the tax.

C. That the appl icat ion of Wil l iam Mifsud d/bla Seven Corners l iquor

Store ,  i s  hereby  den ied .

DATED: Albany, New York STATE TAX COMMISSION

JAN 2I1BO

h^.$a" \kM
COMMISSIONER


